The control of works produced by academics in the course of their employment is a controversial issue. This paper examines the protection offered to employed scholars who do not want to publish their work because of the fear that premature dissemination would damage their academic reputation. The right not to publish of employed scholars has been analyzed considering Anglo-American copyright law on the one hand, and French legislation on the other. Irrespective of the differences between these jurisdictions, both positions allow labour conditions to restrict the right not to publish. On top of the comparison of three legal systems, this paper investigates the question of whether the limitations on the right of disclosure conflict
I. Introduction
It is generally accepted that scholars must be able to control their own intellectual agendas. They should have substantial freedom to determine the dissemination of their research outcomes. Consistently, academics prefer to judge themselves whether and when a work is publishable since premature dissemination will damage their academic reputation 1 . Scholars have a need to control the dissemination of their work since their main focus is on the initial publication of their articles in a recognized or refereed journal.
Publications in high impact and prestigious journals will exert an important influence on scholarly reputation. Nevertheless, employed scholars can be under pressure from their universities to publish creative materials at an earlier stage to augment the information available to students.
1 R.C. Dreyfuss, The Creative Employee and the Copyright Act of 1976, University of Chicago Law Review 1987 (p. 590-647), p. 617: 'By contrast, in the university context, where the interesting works are at the cutting edge of their fields, there is likely to be no one else besides the creative employee who can evaluate the readiness of the work for publication or carry it to fruition if needed. The originator of the work is, in short, indispensable to the creative effort. In transferring copyright from academics to universities, the work for hire rules thus raise a spectre of premature publication, and sacrifice long-term social interests in the work's development to the university's short-term interest in commercialization. Premature publication may, in addition, be highly detrimental to the creator's reputation. If, for example, the work contains errors (errors that the employer may lack expertise to discern or correct), the work's distribution will reflect poorly on the author's abilities as an accurate and careful scholar.'
It is not always the case that an employed scholar has the final say over when a work is complete 2 . The answer to this question varies according to the jurisdiction. Although publication rights are closely connected to the person of the actual creator, national copyright rules do not unconditionally back this autonomy. Default rules of AngloAmerican copyright law vest in the employer all rights of the actual creator, including the right of disclosure 3 . French copyright law, which is personality-based, seems to be the exception to this Anglo-American pattern, but it is not certain that French scholars have an absolute discretion over when their work is ready for release. As will be analyzed, III. Anglo-American position UK and US copyright law provide that the employer is the initial owner of the copyrights in the works of its employees. An employer has its own rights that are not derived from an employed author who is not the de jure author although he is the factual creator of the work. Consequently, the employee might have to negotiate in order to acquire the rights his employer legally possesses. The employee certainly does not enjoy any inalienable rights as a matter of principle. To corroborate these remarks, UK and US copyright law will be analyzed in this order. employee is not obliged to publish he is the owner of the copyright in the UK. As a result, the employed author has the right to determine when his work will be published.
Section 201 (b) of the United States Copyright Act (USCA) bestows on the employer the status of author of the works of its employees: 'In the case of a work made for hire, the employer or other person for whom the work was prepared is considered the author for purposes of this title, and, unless the parties have expressly agreed otherwise in a written instrument signed by them, owns all of the rights comprised in the copyright' 9 . Parallel to section 11 (2) CDPA, US law requires that the work has been prepared by an employee within the scope of his or her employment 10 . If a particular work is within the scope of employment, the employer has, as each author, the right to publish the work or not since the right of first publication is a segment of the right of distribution 11 , one of the rights of the copyright owner. In the work for hire situation, the university, not the academic, can exercise the right of first publication. However, as in the UK, it depends on the labour conditions whether there exists any obligation on academic employees to publish. If this obligation does not exist, it follows that the employed scholar enjoys the freedom to decide not to publish.
IV. French copyright law exception probably means that employed academics not being directed by their universities to do any particular research or to reduce their results to any particular form enjoy the freedom to decide not to publish.
V. Comparison and concluding remarks
The right not to publish is important to employed scholars who want to protect their academic reputation. However, there are differences between the protection offered by
Anglo-American copyright law on the one hand, and French legislation on the other.
These differences will be summarized before discussing them in the perspective of article 15, paragraph 1 (c) of ICESCR.
UK and US copyright law do not explicitly guarantee a right of first publication as 
